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(b) The amount of the payment protection 
shall be 100 percent of the contract price. 

(c) The submission of the payment protec-
tion is required within ll days of contract 
award. 

(d) The payment protection shall provide 
protection for the full contract performance 
period plus a one-year period. 

(e) Except for escrow agreements and pay-
ment bonds, which provide their own protec-
tion procedures, the Contracting Officer is 
authorized to access funds under the pay-
ment protection when it has been alleged in 
writing by a supplier of labor or material 
that a nonpayment has occurred, and to 
withhold such funds pending resolution by 
administrative or judicial proceedings or 
mutual agreement of the parties. 

(f) When a tripartite escrow agreement is 
used, the Contractor shall utilize only sup-
pliers of labor and material that signed the 
escrow agreement. 

(End of clause) 

[61 FR 31654, June 20, 1996, as amended at 62 
FR 44807, Aug. 22, 1997; 65 FR 46071, July 26, 
2000] 

52.228–14 Irrevocable Letter of Credit. 
As prescribed in 28.204–4, insert the 

following clause: 

IRREVOCABLE LETTER OF CREDIT (DEC 1999) 

(a) ‘‘Irrevocable letter of credit’’ (ILC), as 
used in this clause, means a written commit-
ment by a federally insured financial institu-
tion to pay all or part of a stated amount of 
money, until the expiration date of the let-
ter, upon presentation by the Government 
(the beneficiary) of a written demand there-
for. Neither the financial institution nor the 
offeror/Contractor can revoke or condition 
the letter of credit. 

(b) If the offeror intends to use an ILC in 
lieu of a bid bond, or to secure other types of 
bonds such as performance and payment 
bonds, the letter of credit and letter of con-
firmation formats in paragraphs (e) and (f) of 
this clause shall be used. 

(c) The letter of credit shall be irrevocable, 
shall require presentation of no document 
other than a written demand and the ILC 
(including confirming letter, if any), shall be 
issued/confirmed by an acceptable federally 
insured financial institution as provided in 
paragraph (d) of this clause, and— 

(1) If used as a bid guarantee, the ILC shall 
expire no earlier than 60 days after the close 
of the bid acceptance period; 

(2) If used as an alternative to corporate or 
individual sureties as security for a perform-
ance or payment bond, the offeror/Con-
tractor may submit an ILC with an initial 
expiration date estimated to cover the entire 
period for which financial security is re-

quired or may submit an ILC with an initial 
expiration date that is a minimum period of 
one year from the date of issuance. The ILC 
shall provide that, unless the issuer provides 
the beneficiary written notice of non-re-
newal at least 60 days in advance of the cur-
rent expiration date, the ILC is automati-
cally extended without amendment for one 
year from the expiration date, or any future 
expiration date, until the period of required 
coverage is completed and the Contracting 
Officer provides the financial institution 
with a written statement waiving the right 
to payment. The period of required coverage 
shall be: 

(i) For contracts subject to the Miller Act, 
the later of— 

(A) One year following the expected date of 
final payment; 

(B) For performance bonds only, until com-
pletion of any warranty period; or 

(C) For payment bonds only, until resolu-
tion of all claims filed against the payment 
bond during the one-year period following 
final payment. 

(ii) For contracts not subject to the Miller 
Act, the later of— 

(A) 90 days following final payment; or 
(B) For performance bonds only, until com-

pletion of any warranty period. 
(d) Only federally insured financial institu-

tions rated investment grade or higher shall 
issue or confirm the ILC. The offeror/Con-
tractor shall provide the Contracting Officer 
a credit rating that indicates the financial 
institution has the required rating(s) as of 
the date of issuance of the ILC. Unless the fi-
nancial institution issuing the ILC had let-
ter of credit business of at least $25 million 
in the past year, ILCs over $5 million must 
be confirmed by another acceptable financial 
institution that had letter of credit business 
of at least $25 million in the past year. 

(e) The following format shall be used by 
the issuing financial institution to create an 
ILC: 
llllllllllllllllllllllll

[Issuing Financial Institution’s Letterhead 
or Name and Address] 
Issue Date llllllllllllllllll

Irrevocable Letter of Credit No. llllll

Account party’s name llllllllllll

Account party’s address llllllllll

For Solicitation No. llllllllllll

(For reference only) 
TO: [U.S. Government agency] 
[U.S. Government agency’s address] 
1. We hereby establish this irrevocable and 

transferable Letter of Credit in your favor 
for one or more drawings up to United States 
$ll. This Letter of Credit is payable at 
[issuing financial institution’s and, if any, con-
firming financial institution’s] office at [issuing 
financial institution’s address and, if any, con-
firming financial institution’s address] and ex-
pires with our close of business on ll, or 
any automatically extended expiration date. 
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2. We hereby undertake to honor your or 
the transferee’s sight draft(s) drawn on the 
issuing or, if any, the confirming financial 
institution, for all or any part of this credit 
if presented with this Letter of Credit and 
confirmation, if any, at the office specified 
in paragraph 1 of this Letter of Credit on or 
before the expiration date or any automati-
cally extended expiration date. 

3. [This paragraph is omitted if used as a bid 
guarantee, and subsequent paragraphs are re-
numbered.] It is a condition of this Letter of 
Credit that it is deemed to be automatically 
extended without amendment for one year 
from the expiration date hereof, or any fu-
ture expiration date, unless at least 60 days 
prior to any expiration date, we notify you 
or the transferee by registered mail, or other 
receipted means of delivery, that we elect 
not to consider this Letter of Credit renewed 
for any such additional period. At the time 
we notify you, we also agree to notify the ac-
count party (and confirming financial insti-
tution, if any) by the same means of deliv-
ery. 

4. This Letter of Credit is transferable. 
Transfers and assignments of proceeds are to 
be effected without charge to either the ben-
eficiary or the transferee/assignee of pro-
ceeds. Such transfer or assignment shall be 
only at the written direction of the Govern-
ment (the beneficiary) in a form satisfactory 
to the issuing financial institution and the 
confirming financial institution, if any. 

5. This Letter of Credit is subject to the 
Uniform Customs and Practice (UCP) for 
Documentary Credits, 1993 Revision, Inter-
national Chamber of Commerce Publication 
No. 500, and to the extent not inconsistent 
therewith, to the laws of llllll [state of 
confirming financial institution, if any, other-
wise state of issuing financial institution]. 

6. If this credit expires during an interrup-
tion of business of this financial institution 
as described in Article 17 of the UCP, the fi-
nancial institution specifically agrees to ef-
fect payment if this credit is drawn against 
within 30 days after the resumption of our 
business. 

Sincerely, 
[Issuing financial institution] 

(f) The following format shall be used by 
the financial institution to confirm an ILC: 
[Confirming Financial Institution’s Letter-

head or Name and Address] llllllll

(Date)lllllll 

Our Letter of Credit 
Advice Number lllllllllllllll

Beneficiary: lllllllllllllllll

[U.S. Government agency] 
Issuing Financial Institution: lllllll

Issuing Financial Institution’s LC No.: lll

Gentlemen: 
1. We hereby confirm the above indicated 

Letter of Credit, the original of which is at-
tached, issued by lllll [name of issuing 

financial institution] for drawings of up to 
United States dollars lllll/U.S. 
$lllll and expiring with our close of 
business on lllll [the expiration date], or 
any automatically extended expiration date. 

2. Draft(s) drawn under the Letter of Credit 
and this Confirmation are payable at our of-
fice located at llllll. 

3. We hereby undertake to honor sight 
draft(s) drawn under and presented with the 
Letter of Credit and this Confirmation at our 
offices as specified herein. 

4. [This paragraph is omitted if used as a bid 
guarantee, and subsequent paragraphs are re-
numbered.] It is a condition of this confirma-
tion that it be deemed automatically ex-
tended without amendment for one year 
from the expiration date hereof, or any auto-
matically extended expiration date, unless: 

(a) At least 60 days prior to any such expi-
ration date, we shall notify the Contracting 
Officer, or the transferee and the issuing fi-
nancial institution, by registered mail or 
other receipted means of delivery, that we 
elect not to consider this confirmation ex-
tended for any such additional period; or 

(b) The issuing financial institution shall 
have exercised its right to notify you or the 
transferee, the account party, and ourselves, 
of its election not to extend the expiration 
date of the Letter of Credit. 

5. This confirmation is subject to the Uni-
form Customs and Practice (UCP) for Docu-
mentary Credits, 1993 Revision, Inter-
national Chamber of Commerce Publication 
No. 500, and to the extent not inconsistent 
therewith, to the laws of lllll [state of 
confirming financial institution]. 

6. If this confirmation expires during an 
interruption of business of this financial in-
stitution as described in Article 17 of the 
UCP, we specifically agree to effect payment 
if this credit is drawn against within 30 days 
after the resumption of our business. 
Sincerely, 
llllllllllllllllllllllll

[Confirming financial institution] 

(g) The following format shall be used by 
the Contracting Officer for a sight draft to 
draw on the Letter of Credit: 
SIGHT DRAFT 
llllllllllllllllllllllll

[City, State] 
(Date)lllllll 

[Name and address of financial institution] 
Pay to the order of lllllllllllll

[Beneficiary Agency] lllll 

the sum of United States $lllllª llll

This draft is drawn under llllllllll

Irrevocable Letter of Credit No. llllll

llllllllllllllllllllllll

[Beneficiary Agency] 
By: llllllllll 
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(End of clause) 

[61 FR 31654, June 20, 1996, as amended at 61 
FR 67430, Dec. 20, 1996; 62 FR 44808, Aug. 22, 
1997; 64 FR 72451, Dec. 27, 1999] 

52.228–15 Performance and Payment 
Bonds—Construction. 

As prescribed in 28.102–3(a), insert a 
clause substantially as follows: 

PERFORMANCE AND PAYMENT BONDS— 
CONSTRUCTION (SEP 2005) 

(a) Definitions. As used in this clause— 
Original contract price means the award 

price of the contract; or, for requirements 
contracts, the price payable for the esti-
mated total quantity; or, for indefinite-quan-
tity contracts, the price payable for the 
specified minimum quantity. Original con-
tract price does not include the price of any 
options, except those options exercised at 
the time of contract award. 

(b) Amount of required bonds. Unless the re-
sulting contract price is $100,000 or less, the 
successful offeror shall furnish performance 
and payment bonds to the Contracting Offi-
cer as follows: 

(1) Performance bonds (Standard Form 25). 
The penal amount of performance bonds at 
the time of contract award shall be 100 per-
cent of the original contract price. 

(2) Payment Bonds (Standard Form 25–A). 
The penal amount of payment bonds at the 
time of contract award shall be 100 percent 
of the original contract price. 

(3) Additional bond protection. (i) The Gov-
ernment may require additional performance 
and payment bond protection if the contract 
price is increased. The increase in protection 
generally will equal 100 percent of the in-
crease in contract price. 

(ii) The Government may secure the addi-
tional protection by directing the Contractor 
to increase the penal amount of the existing 
bond or to obtain an additional bond. 

(c) Furnishing executed bonds. The Con-
tractor shall furnish all executed bonds, in-
cluding any necessary reinsurance agree-
ments, to the Contracting Officer, within the 
time period specified in the Bid Guarantee 
provision of the solicitation, or otherwise 
specified by the Contracting Officer, but in 
any event, before starting work. 

(d) Surety or other security for bonds. The 
bonds shall be in the form of firm commit-
ment, supported by corporate sureties whose 
names appear on the list contained in Treas-
ury Department Circular 570, individual 
sureties, or by other acceptable security 
such as postal money order, certified check, 
cashier’s check, irrevocable letter of credit, 
or, in accordance with Treasury Department 
regulations, certain bonds or notes of the 
United States. Treasury Circular 570 is pub-
lished in the FEDERAL REGISTER or may be 

obtained from the U.S. Department of Treas-
ury, Financial Management Service, Surety 
Bond Branch, 401 14th Street, NW, 2nd Floor, 
West Wing, Washington, DC 20227. 

(e) Notice of subcontractor waiver of protec-
tion (40 U.S.C. 3133(c)). Any waiver of the 
right to sue on the payment bond is void un-
less it is in writing, signed by the person 
whose right is waived, and executed after 
such person has first furnished labor or ma-
terial for use in the performance of the con-
tract. 

(End of clause) 

[65 FR 46071, July 26, 2000, as amended at 70 
FR 57455, Sept. 30, 2005] 

52.228–16 Performance and Payment 
Bonds—Other Than Construction. 

As prescribed in 28.103–4, insert a 
clause substantially as follows: 

PERFORMANCE AND PAYMENT BONDS—OTHER 
THAN CONSTRUCTION (JUL 2000) 

(a) Definitions. As used in this clause— 
Original contract price means the award 

price of the contract or, for requirements 
contracts, the price payable for the esti-
mated quantity; or, for indefinite-quantity 
contracts, the price payable for the specified 
minimum quantity. Original contract price 
does not include the price of any options, ex-
cept those options exercised at the time of 
contract award. 

(b) The Contractor shall furnish a perform-
ance bond (Standard Form 1418) for the pro-
tection of the Government in an amount 
equal to llll percent of the original con-
tract price and a payment bond (Standard 
Form 1416) in an amount equal to llll 

percent of the original contract price. 
(c) The Contractor shall furnish all exe-

cuted bonds, including any necessary rein-
surance agreements, to the Contracting Offi-
cer, within llll days, but in any event, 
before starting work. 

(d) The Government may require addi-
tional performance and payment bond pro-
tection if the contract price is increased. The 
Government may secure the additional pro-
tection by directing the Contractor to in-
crease the penal amount of the existing 
bonds or to obtain additional bonds. 

(e) The bonds shall be in the form of firm 
commitment, supported by corporate sure-
ties whose names appear on the list con-
tained in Treasury Department Circular 570, 
individual sureties, or by other acceptable 
security such as postal money order, cer-
tified check, cashier’s check, irrevocable let-
ter of credit, or, in accordance with Treasury 
Department regulations, certain bonds or 

VerDate Aug<31>2005 07:48 Oct 31, 2005 Jkt 205201 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\205201.XXX 205201


